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T

wo recent judgments by Murphy
J in the Federal Court of Australia
(currently on appeal to the full
court), related to a cross-border
distributorship arbitration, have
practical implications for Australian companies involved in international commerce, legal advisers and law reformers.
The dispute underlying Castel Electronics
Pty Ltd v TCL Air Conditioner (Zhongshan) Company Ltd [2012] FCA 21 and
Castel Electronics Pty Ltd v TCL Air Conditioner (Zhongshan) Co Ltd (No. 2) [2012]
FCA 1214 has also generated a failed constitutional challenge to the International
Arbitration Act 1974 (Cth) (IAA).1
Background
On 6 July 2010, the International Arbitration Amendment Act 2010 (Cth) introduced the first major amendments to the
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IAA since 1989, when the IAA adopted
the United Nations Commission on International Trade Law (UNCITRAL) Model
Law on International Commercial Arbitration (Model Law) as the core arbitral
law for international arbitrations seated
in Australia.2 A major aim of the amending Act was to promote Australia as a hub
for cross-border dispute resolution in the
Asia-Pacific region, given the burgeoning
international arbitration caseloads in Singapore and Hong Kong.3
In 2010, Keane J (the then Chief Justice
of the Federal Court) commented extracurially that there was a shift in Australian courts, in conjunction with reforms
underway to arbitration legislation at
both federal and state or territory levels,
towards greater judicial support and less
judicial intervention in the arbitral process.4 The awaited decisions in the crossMay 2013
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International arbitration
border contractual dispute will help establish whether or not this observation can
be maintained. They will also provide an
important signal to arbitration users in the
Asia-Pacific region as to whether Australia
is an ‘arbitration-friendly’ jurisdiction.
The dispute involved an Australian
distributor (Castel) and a Chinese manufacturer (TCL), which had entered into
an exclusive distribution agreement for
TCL’s air-conditioners, governed by Victorian law and providing for arbitration
in Victoria. Castel alleged a breach due
to TCL selling them in Australia other
than under the TCL brand name (that is,
as original equipment manufacturer, or
OEM, products).
Castel commenced arbitration in July
2008. On 23 December 2010, an arbitral
tribunal issued a detailed award for $2.8
million in damages plus costs (assessed at
$732,500 in a further award of 27 January
2011) in favour of Castel. It then sought
to enforce these awards in the Federal
Court of Australia under Chapter VIII of
the Model Law, given the force of law in
Australia by s.16 of the IAA.

tive effect, however, practitioners should
be aware that a legislative ‘black hole’
results. That is, no comprehensive statutory support10 exists for:
M an international arbitration agreement
(say, between Australian and Chinese parties);
M concluded before 6 July 2010;
M where the parties have excluded the
operation of the Model Law (most usually
by selecting a state or territory Commercial Arbitration Act (CAA) as the arbitral
law); and
M they have agreed that the seat of the
arbitration is an Australian state or territory that has repealed its old CAA
(which would have otherwise extended
to such an international arbitration agreement) and replaced it with a new CAA
(expressed only to apply to domestic arbitration agreements).11
There is a risk that some parties facing
claims under contracts containing such
international arbitration agreements may
seek to take advantage of this black hole
to avoid arbitration in favour of litigation
or a favourable negotiated settlement.
Legislative reform to fix this problem is
clearly desirable. There are two possible
courses of action:
1. Amend the IAA to clarify that the new

A legislative ‘black hole’
In a first judgment,5 Murphy J ruled
against TCL’s argument that the Federal Court lacked jurisdiction to
enforce an international arbitration
award made in Australia (labelled
a “non-foreign award”).6 The IAA “ There is a risk that some parties
had not expressly listed the Fed... may seek to take advantage
eral Court as having jurisdiction
to enforce such an award under
of this black hole to avoid
Chapter VIII (Articles 35-36) of the
arbitration in favour of litigation
Model Law. Nevertheless, Murphy
J interpreted the Judiciary Act
or a favourable negotiated
1903 (Cth) to be applicable, thus
conferring jurisdiction on the Fedsettlement.”
eral Court.7
His Honour, in obiter dicta, suggested that the new s.21 of the IAA
introduced as part of the amendments in
s.21 is not intended to have retrospective
2010 was designed to ensure that all intereffect (so the parties’ agreement prior to
national arbitrations with their seat in Ausits commencement, if any, to exclude the
tralia would be exclusively governed by
Model Law remains effective); and
M amend the new CAA legislation by:
the Model Law and, further, was intended
to have retrospective effect. This meant
– reinstating the old CAA provisions for
that it would apply to international arbitrathis category of international arbitration
tion agreements concluded before 6 July
agreements; or
2010 where the parties had (expressly or
– adding that the new CAA provisions
impliedly) excluded the Model Law, as
(based on the Model Law provisions)
permitted by the old s.21, in force prior to
cover such agreements.12
the 2010 amendments.
2. Amend the IAA to clarify that the new
The Court of Appeal of Western Auss.21 is instead intended to have retrospectralia did not approve this dicta.8 To the
tive effect.13 This is simpler to implement
contrary, it opined, also in obiter, that the
because the new CAA statutes then do not
new s.21 was intended to have prospective
require further amendment. On the other
hand, this pragmatic option is less attraceffect – a view that accords with earlier
arguments by one of the present authors.9
tive to those who generally dislike legislation having retrospective effect.
If the new s.21 does not have retrospecMay 2013

n It is uncertain whether the IAA’s new

s.21 applies retrospectively to pre-6
July 2010 international arbitration
agreements.
n If not, there is a legislative
‘black hole’ for some categories of
international arbitrations seated in
Australia.
n An international arbitration award
may be set aside, or its enforcement
refused, if a breach of natural justice
occurred in connection with the
making of the award.
n This includes breaches of the “no
evidence” or “no hearing” rule for the
arbitral tribunal’s findings of fact.

Contesting awards as contrary
to natural justice
Having found that the Federal Court
had jurisdiction, Murphy J entertained
TCL’s application to set aside the awards
due to violation of public policy under
Article 34 of the Model Law, and Castel’s separate application to enforce the
awards. In a second judgment,14 Murphy
J dismissed TCL’s application to set aside
the awards and granted Castel’s enforcement application.
TCL’s key contention concerned the tribunal’s assessment of Castel’s loss arising
from TCL’s sale of OEM products in Australia. Castel’s expert witness A adopted a
substitution ratio of 1:1 (or 100 per cent)
between TCL branded products and OEM
products. The tribunal found that A lacked
sufficient expertise and therefore rejected
his opinion on substitutability. TCL relied
on an expert witness B who opined that
Castel could have expected to pick up
a maximum of about 7.4 per cent of the
sales of OEM products as extra sales
of TCL branded products. However, B
conceded that he relied on incomplete
data. The tribunal found (and the court
accepted) that B’s estimate of the degree
of substitutability was not reliable. Having
regard to other lay evidence (not considered by B, and which contradicted some
of the assumptions made by him), the
tribunal concluded that Castel’s lost sales
were 22.5 per cent of sales of the OEM
products in Australia, and assessed damages accordingly.
While it appeared to be common
ground between the parties before the
tribunal that the assessment of Castel’s
lost sales was not amenable to precise
calculation, TCL contended that upon
rejecting A’s expert evidence, the tribunal
was bound to accept B’s evidence. TCL
objected that the tribunal instead plucked
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TCL’s expert based his opinion on incomthe 22.5 per cent figure “from the air”.15
plete data, and had not taken into account
TCL contended that two rules of natural
certain lay evidence which pointed to a
justice (and public policy) were thereby
figure higher than 7.4 per cent.27
violated when making the award:
M a breach of the no evidence rule, that
Hearing rule
Regarding the hearing rule, Murphy
is, no evidence supported the factual findJ noted that numerous judgments have
ings made by the arbitral tribunal in conapplied it in the context of arbitral hearnection with the assessment of Castel’s
ings.28 He accepted that the overriding
loss;16 and
M a breach of the hearing rule,
that is, TCL was not afforded a
reasonable opportunity to address
“ ... [the] no evidence rule ...
the relevant findings made by
the tribunal, allegedly not based
should not be used as a platform
directly on evidence or arguments
put before it.17
for backdoor attempts to review
Public policy

during the hearing.
Murphy J concluded that a reasonable
litigant in TCL’s shoes would have understood the possibility of the reasoning of
the type that led to the tribunal’s findings
– in particular, rejecting TCL’s substitution rate of 7.4 per cent and adopting a
higher substitution rate.29
Accordingly, the court rejected TCL’s
claim that there had been a breach of
the rules of natural justice in connection to the making of the award. In any
event, Murphy J noted that any breach of
the rules of natural justice that might be
found was minor, and certainly not one
that could be described as offending fundamental notions of fairness or justice. He
therefore was not persuaded that a case
had been made out for the exercise of his
discretion to set aside the award, even if a
breach of the rules of natural justice had
been established.30

Murphy J first considered the
arbitrators’ factual findings.”
general principles relating to the
concept of public policy in the IAA,
holding:
M Where enforcement of an award is
objective was to avoid surprise. Thus,
an arbitrator is not entitled to decide a
sought before a court at the arbitral seat,
matter by taking into account evidence
Enforcing the award
public policy has a similar meaning in relaor arguments extraneous to the hearing
Turning to Castel’s application for
tion to both an application to set aside the
without giving the parties notice and an
enforcement, the court noted that under
award and one to enforce the award.18
M The plain words of s.19(b) of the IAA19
opportunity to respond. This includes
Article 35 of the Model Law, Castel
basing a decision on the arbitrator’s own
needed only to produce the original (or
are that “any” breach of natural justice20
opinions and ideas, if they are not reacopy) of the award to a competent court
will render an award in conflict with, or
sonably foreseeable as potential coroland that it had done so. As the court had
contrary to, the public policy of Australia
laries of the opinions and ideas traversed
rejected TCL’s arguments that there had
for the purposes of Articles 34 and 36 of
the Model Law.21 However, Murphy J
noted that:22
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Zealand for the purposes of the similarlyworded Arbitration Act 1996 (NZ).34
Despite such concerns, we are inclined
to the view that the second Castel v TCL
judgment does not undermine Australia’s attractiveness as a credible seat
for international arbitration. More worrying in practice is that other Australian courts may embark on an expansive
interpretation of the public policy exception to enforcing foreign arbitral awards,
under s.8 of the IAA.35 This possibility is
enhanced if other courts follow Murphy
J’s view that public policy has similar
contours whether enforcing awards from
international arbitrations with their seat in
Australia or abroad.36 However, that view
may be contestable,37 and other recent
court judgments in Australia have tended
to take a narrow interpretation of public
policy when enforcing foreign awards.38
Unfortunately, there is very little that
Australian lawyers can do to minimise
the risks of expansive court interpretations of the public policy exception to the
enforcement of international arbitration
awards. Perhaps it is time for the legislator to consider further amendment to the
IAA, by reformulating the s.19(b) natural
justice gloss on the public policy exception. It might even be removed, given that
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the concept of natural justice derives from
the English common law tradition, and its
addition has not been found necessary in
many other Model Law jurisdictions that
instead follow the civil law or other major
legal traditions.
Conclusion
The two judgments in the Castel v TCL
dispute reached results that might be
seen to support international arbitration
in Australia. The reasoning is not always
convincing, however, and both remain
subject to appeal. The constitutional challenge has further added to the delays and
costs already incurred in resolving the
underlying contractual dispute,39 and the
challenge itself was not helpful in promoting Australia as an arbitration-friendly
jurisdiction.40
A common global standard for the
enforcement of international arbitration
awards is an essential feature of an effective international arbitration system. As
Keane J has noted, international traders
(and their advisers) have great freedom to
choose their dispute resolution arrangements.41 They expect high-quality, but
minimal, judicial intervention in arbitration. If a jurisdiction does not offer this,
M
they vote with their feet.
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independent property valuation is an essential
tool to minimise your client’s risk in family
estate matters, capital gains or when buying/
selling property located overseas.
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independent and trustworthy reports within a
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